IN THE UNITED STATES COURT OF APPEALS

FOR VETERANS CLAIMS
THOMAS SMITH, )
Appellant, g
\Z % Vet. App. No. 18-4730
DENIS MCDONOUGH, %
Secretary of Veterans Affairs, )
Appellee. ;

PROPOSED SUBSTITUTE APPELLANT’S
SUPPLEMENTAL SUBMISSION OF DOCUMENTS
AND DISCUSSION OF RELEVANT AUTHORITY
FOR RECORD ON APPEAL

Proposed Substitute Appellant Karen Hicks respectfully submits the attached
documents to supplement the Record on Appeal in response to the Court’s Order of
September 7, 2022.

I. Documents Requested During Oral Argument and in This Court’s
August 22, 2022, Order

A. Probate Court Appointment, Dated October 20, 2021, of Karen
Hicks as Personal Representative of Estate, Exhibit 1

The attached Exhibit 1 shows that the D.C. Superior Court Probate Division

appointed Ms. Hicks as the representative of the estate of her father, Thomas Smith.



B.  Submission of Form 21-22a Dated January 22, 2020, Notifying
Department of Veterans Affairs That Karen Hicks Appeared as the
Claimant, Exhibit 2

The veteran passed away on May 15, 2019. Six months after his death, in an
Order dated November 18, 2019, the Department of Veterans Affairs (VA) was
asked by the Court whether it objected to the proposed substitution of Ms. Hicks as
the representative of her father’s estate. On January 16, 2020, the VA responded by
saying it opposed the substitution, arguing (1) that there was no pending motion to
substitute; (2) the inapplicability of 38 U.S.C. §§ 5121A and 5121(a)(6) to claims
for entitlement to Specially Adapted Housing (SAH) benefits; (3) the inapplicability
of nunc pro tunc relief because the case was not “submitted” through the reply brief
stage; and (4) the substitute’s lack of standing for a non-accrued benefit. One of the
VA’s objections was resolved when the Appellant filed a motion to substitute on
January 22, 2020. The same day, Ms. Hicks sent the attached Form 21-22a (Ex. 2)
to the VA to put it on notice that she intended to be a substitute on his claim. The
VA never responded to the filing of Form 21-22a nor declared it insufficient to
establish Ms. Hicks’ eligibility to be substituted on her father’s claim.

II.  Additional Documents and Authority To Address Questions Presented at
Oral Argument and in the Court’s August 22, 2022, Order

Proposed Substitute Appellant also respectfully submits additional relevant
documents and arguments that bear upon the issues in this appeal. This is done to

help ensure that there is a complete documentary record before the Court as it



determines the standard for substitution for a non-accrued, one-time reimbursement
claim.
A.  Should the 2008 Rating Decision Be Treated as Final and Not

Subject to Review Because an Appeal to the Board of Veterans’
Appeals Was Not Taken Within One Year?

This question was presented both in the Court’s August 22, 2022, Order and
raised during the oral argument on September 6, 2022. The relevant documents are
the attached Regional Office decisions: June 23, 2008, rating decision (Ex. 3);
February 1, 2011, Regional Office letter (Ex. 4); January 12, 2012, Regional Office
letter (Ex. 5); March 10, 2012, rating decision (Ex. 6); February 7, 2014, Statement
of the Case (Ex. 7); and March 11, 2015, Supplemental Statement of the Case (Ex.
8). In none of the decisions after the June 23, 2008, rating decision did the Board
reject the veteran’s claim on the ground that the 2008 decision was final and not
subject to review because an appeal was not taken.! After the June 23, 2008,
decision, as is shown in Exhibits 4-8, Mr. Smith’s claim evolved and was
supplemented many times during the next seven years. The most recent 2015
decision, the final one that is the subject of this appeal, expressly stated that the
veteran’s claim was “considered reopened” but still denied. (See Ex. 5,

Supplemental Statement of the Case, at 3.) Neither the Board of Veterans’ Appeals

!'The June 23, 2008, rating decision addressed only a 10 percent disability for
“epididymitis left scrotum” and did not explain why Mr. Smith failed to prove his
eligibility for a SAH grant.



decision of July 29, 2015, nor the Board of Veterans’ Appeals’ May 9, 2018, Ruling
on Motion for Reconsideration considered the fact that the Regional Office elected,
on multiple occasions, to “reopen” and decide the claim as if it were a newly filed
claim. Moreover, in none of the five Regional Office decisions issued after the June
23,2008, decision did the VA suggest that the veteran’s submissions were untimely,
futile, or otherwise not appropriate for building a record on which to challenge the
failure to award a SAH grant before the Board of Veterans’ Appeals.

B. Did the VA Fulfill its Obligation To Assist the Veteran in
Developing His Claim?

This question was presented during oral argument on September 6, 2022. The
short answer is “no.” At no time during the claim process before the VA did it ever
explain (in accordance with the decision in Jensen v. Shulkin, 29 Vet. App. 141
(2021)) what sort of loss of use in both legs could establish his eligibility for a SAH
grant. Nor did it ever advise Mr. Smith that (in accordance with the prevailing law
at the time the spa was built) reimbursement for a therapeutic spa could be available
even if he had not sought preapproval for a grant before constructing it.

Then, in the year after Mr. Smith’s death, the VA did not put Ms. Hicks on
notice of the procedures to be followed to prosecute a claim for SAH benefits.
Attached to the VA’s September 8, 2022, filing in this Court (and also attached here
for convenient reference as Exhibits 9 and 10) are the two notices sent to his estate

after his death: a June 25, 2019, VA letter addressed to Estate of Thomas Smith



advising the estate that payment of benefits would be suspended effective July 1,
2019 (Ex. 9), and a July 2, 2019, letter addressed to Estate of Thomas Smith stating
that benefit payments were discontinued as of May 1, 2019 (Ex. 10). Neither letter
said anything about the process for having his estate prosecute his non-accrued
pending claim for reimbursement of SAH benefits — even though that claim had been
the subject of VA proceedings for the previous 12 years.

The procedure that the VA claimed Ms. Hicks should have followed was not
explained until a telephone call and email exchange that occurred after the one-year
period allegedly applicable to a claim for substitution in proceedings before the VA
had passed. Those communications are described in the attached Exhibit 11 and also
were made to this Court in the December 3, 2020, Response to the Court’s October
5, 2020, Order Regarding Appellant’s Motion to Substitute. In the email, counsel
for the VA stated “that an accrued benefits claim had not been submitted following
the death of Mr. Smith. As to the underlying issue of substitution in the case, we
will have to allow the Court to make a determination on the complex legal issues on
this matter.” The VA had not previously mentioned the alleged requirement for
filing a claim with the VA while the motion to substitute was pending. And the VA
never explained why the filing requirements of 38 U.S.C. §§ 5121 and 5121A would
apply to a claim for non-accrued benefits when the VA argued in this Court that a

SAH grant was not an accrued benefit.



Taking a step back to look at the big picture, one must wonder why the VA
would want to encourage a substitute claimant to start over by filing a new claim
with the VA when the case was already pending in this Court. Here the Regional
Office rejected that claim six times, and the Board of Veterans’ Appeals rejected it
twice — each time overlooking critical evidence and misapplying the governing law.
A return to the VA would not have led to a different outcome, only a return to this
Court at a much later date.

C.  WhatlIs the Legal Standard That Governs the Estate’s Right To Be
Substituted in This Appeal?

This question was presented in both the Court’s August 22, 2022, Order and
in the September 6, 2022, oral argument. At argument, counsel for Proposed
Substitute Appellant referred the Court to its October 7, 2021, filing, which
identified three legal grounds for substitution,? and to other relevant court decisions.
To expand upon the analysis presented to the Court, we wish to call attention to the

language used in Reeves v. Shinseki, 682 F.3d 985, 995 (Fed. Cir. 2012), which

2 These are: (1) recognition that the right to SAH payments is authorized by
statute 38 U.S.C. § 2101(a)(2)(A)(1) and by regulations 38 C.F.R. §§ 3.1000 and
36.440(c), along with satisfaction of the injury-in-fact standing standard; (2)
application of the nunc pro tunc test without the discredited fully submitted briefing
requirement; or (3) a finding that Ms. Hicks has constructively complied with the
regulations set forth in 38 U.S.C. §§ 5121 and 5121A even though those are written
in a way to expressly apply only to accrued benefit claims. We argued that one way
to interpret these provisions is to treat the cost of building a therapeutic spa as a cost
of Mr. Smith’s “last sickness” because he was still using the spa and awaiting
payment for the construction costs at the time of his death.
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explained that “the government’s argument that Mrs. Reeves must file a motion for
accrued benefits with the VA before the court can allow her to substitute is an
attempt to superimpose the VA’s claim processing requirements upon the court’s
rules for substitution. The VA, quite clearly, has no authority to dictate to the court
the procedures that must be followed when allowing a claimant to substitute on a
pending appeal.” Similarly, addressing the option to proceed either before the VA
or before this Court, Breedlove v. Shinseki, 24 Vet. App. 7 (2010), explained that
“an accrued benefits claimant has two options. One option is to request substitution
and thus to carry on the appeal of the deceased veteran through the judicial process
— and now without the ‘zone of no substitution.” The other is, by not requesting
substitution, to permit the Board decision on a deceased veteran’s claim to be
vacated, and to pursue the accrued-benefits claim anew.” 24 Vet. App. at 20.> The
first option is the one chosen by Ms. Hicks.

The VA has relied upon other cases, Suguitan v. McDonald, 27 Vet. App. 114
(2014), and Pekular v. Mansfield, 22 Vet. App. 7 (2007), which should not be

followed because they would place Ms. Hicks in the now discredited “zone of no

3 The Court further explained that “this ‘zone of no substitution” between the
issuance of the Board decision and submission of the case would be based on no
rational distinction because, as Congress indicated in enacting Section 5121A, the
veteran’s disability benefits claim does not die with the veteran, and the accrued
benefits claim by a survivor no longer represents a separate interest that must be
separately pursued apart from the veteran’s underlying claim for benefits.” 24 Vet.
App. at 20-21.



substitution” for nunc pro tunc relief.* See Demery v. Wilke, 30 Vet. App. 430, 435-
36 (2019) (discussing Breedlove and Reeves in context of substitution in an accrued
benefits claim before the Court of Appeals for Veterans Claims and finding that a
claimant only must have both a statutory basis for a claim and constitutional standing
to prosecute an appeal in this Court). The Breedlove, Reeves, and Demery line of
cases holds that the outcome for substitution (at least in the context of accrued
benefit cases, and as should be applicable in non-accrued benefit cases as well) no
longer depends on whether the full briefing cycle has been completed in this Court.
Consequently, the logical and equitable reason for payment of either a non-accrued

one-time SAH grant or an accrued periodic benefit is to return to his estate funds

* The Suguitan decision cited by the VA is distinguishable because the Court
there found that only the veteran’s wife, but not the son, was within the class of
beneficiaries recognized by the Filipino Veterans Equity Compensation Fund statute
authorizing a one-time payment to survivors of a deceased veteran. The son
therefore clearly lacked standing to be substituted for his father. Suguitan v.
McDonald, 27 Vet. App. 114 (2014). Both Pekular v. Mansfield, 22 Vet. App. 7
(2007), and Pagett v. Nicholson, 473 F.3d 1364 (Fed. Cir. 2007), are similarly
inapposite, having been issued prior to enactment of 38 U.S.C. §§ 5121 and 5121A,
which eliminated the “zone of no substitution” situation in which the nunc pro tunc
doctrine mandated dismissal of a claim if the veteran died before reply briefs were
filed. Merrittv. Wilkie, 965 F.3d 1357 (Fed. Cir. 2020), does not compel a different
result. It involves a straightforward application of the claim preservation procedure
of 38 U.S.C. § 5112(b)(1) for accrued benefits (specifically, continuing disability
payments). Given the VA’s refusal to consider SAH grants as accrued benefits,
either the claim preservation procedure of § 5112(b)(1) is inapplicable to SAH
grants, or Ms. Hicks’ notification to the VA of her intent to serve as her father’s
substitute, based on the existing record of documented disabilities and spa expenses,
should qualify as constructive compliance with the substitution process set forth in
38 U.S.C. §§ 5121(c), 5121, and 5121A and 38 C.F.R. § 36.4406(c).
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that should have been paid to the veteran during his life. The outcome in either case
should not depend on whether the claim is accrued or non-accrued or when in the
appellate briefing cycle the veteran unfortunately passes away.

D.  Are Equities Relevant to the Standards for Substitution?

Depending on the standard for substitution that this Court elects to apply, the
Court may choose to weigh relevant equitable considerations. In this regard, we
attach affidavits of Thomas Smith (Exs. 12-14) and Karen Hicks (Ex. 15). The facts
described in these affidavits have not been disputed by the VA. Nor can the VA
deny that if anyone has legal standing to continue Mr. Smith’s benefit claim, Ms.
Hicks — the veteran’s eldest daughter who bore some of his funeral expenses, who
made mortgage payments that covered the ongoing cost of the therapeutic spa in
question, an heir and beneficiary of his estate, and the appointed representative of
his estate — would be the most appropriate person to be granted constitutional, injury-
in-fact standing.

The VA’s unfair treatment of Ms. Hicks is another equitable factor that the
Court could consider. The VA attempted to put Ms. Hicks in an untenable legal
position: belatedly arguing on the one hand that Ms. Hicks should be faulted for
failing to submit a claim for accrued benefits with the Regional Office within one
year of her father’s death while arguing on the other hand that the claim for SAH

payments is not a claim for accrued benefits. Given the timing of the VA’s



announcement that Ms. Hicks waited too long to seek substitution in a new
proceeding before the VA, it is as if the VA waited for the clock to run out before
telling Ms. Hicks that the game was over. That unfair tactic essentially is a gotcha
game of “heads we win, tails you lose.” Granting Ms. Hicks’ motion for substitution
is the only way to restore fairness to this process.

Respectfully submitted,

Dated: September 14, 2022 /s/ Jeffrey N. Martin
Jeffrey N. Martin
Hunton Andrews Kurth LLP
2200 Pennsylvania Avenue, NW
Washington, DC 20037
202-955-1552
jmartin@huntonAK.com

Counsel for Proposed Substitute
Appellant
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NAME OF VETERAN VA FILE NUMBER SOCIAL SECURITY NR PG '

Thomas Smith 577 50 1514 577 50 1514 Jeffrey Martit
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DEPARTMENT OF VETERANS AFFAIRS
EVIDENCE INTAKE CENTER
PO BOX 4444
NEWNAN, GA 30271-0020

March 11, 2015

In Reply Refer To:
THOMAS SMITH Appeals
5432 CALL PL SE 577501514
WASHINGTON, DC 20019 Thomas Smith

Dear Mr. Smith:

Enclosed is a “Supplemental Statement of the Case” (SSOC), which is an update to the
“Statement of the Case” (SOC) that we previously sent to you. The following information will
help you decide how to respond. We encourage you to discuss this with your representative, if
you have one.

Select one of the following two sets of instructions, based on whether or not you wish to have
your appeal considered by the Board of Veterans’ Appeals.

Please note, when we refer to a “formal appeal” in this letter, we mean a completed and signed
VA Form 9, “Appeal to Board of Veterans’ Appeals,” like the one we enclosed with your SOC.
You may also put the same information in a letter to us, but we recommend that you use the form
to make sure you include everything needed to perfect your appeal. By “filing” your formal
appeal, we mean bringing your appeal to this office and giving it to us, or mailing it to us.

1. I wish to continue my appeal to the Board of Veterans’ Appeals.

a. I already filed a formal appeal. 1f you already filed a formal appeal with us, and still
wish to continue your appeal, your response to this SSOC is optional.

If you wish to respond, you have 30 days from the date of this letter to respond. There is
no special form to use. You can simply write to us and tell us in your own words what you
disagree with in this SSOC and why. If you do not wish to respond, and you do not want us
to wait for the full 30 days to expire, you can write to us and let us know that.

b. I have not filed my formal appeal yet. What do I need to do? 1f you have not filed
your formal appeal with us and you wish to continue your appeal after reading this SSOC,
please complete a formal appeal (explained above) and file it with us as soon as possible.
You can include with your formal appeal any response that you may have to this SSOC or
prior SOC. Please read the instructions that come with the VA Form 9 carefully, particularly
the information about how long you have to file the form. Please note that you can lose
your right to appeal if you do not file your formal appeal on time.




As a reminder, you may always send us more evidence about the claim you are
appealing, but you should not delay filing your formal appeal just because you sent us more
evidence, as this will not necessarily extend your time to file a formal appeal.

2. 1 DO NOT wish to continue my appeal to the Board of Veterans’ Appeals.

a. I have already filed a formal appeal. What do I need to do? 1f you already filed a
formal appeal, but changed your mind about appealing, please write to us as soon as possible
and let us know that you are withdrawing your appeal.

b. I have not filed my formal appeal yet. What do I need to do? 1If you have not filed a
formal appeal, and do not wish to continue your appeal, you do not need to do anything. We
will close your appeal when the time limit for filing a formal appeal runs out.

We hope that the above information is helpful.

Sincerely yours,

RO Director
Enclosure(s): SSOC Waiver Form

CC: Jeffrey N. Martin
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Statement of the Case Regional Office 03/11/2015
NAME OF VETERAN VA FILE NUMBER SOCIAL SECURITY NR POA
Thomas Smith 577 50 1514 577 50 1514 Jeffrey N. Martin

Where to Send Your Written Correspondence

Location of Residence Address to Send all Written

Correspondence

Alabama Ohio

Connecticut Pennsylvania

Delaware Rhode Island

District of Columbia South Carolina

Florida Tennessee Department Of Veterans Affairs

Georgia Vermont Evidence Intake Center

Indiana Virginia PO BOX 4444

Kentucky West Virginia Newnan, GA 30271-0020

Maine Puerto Rico

Maryland Or fax your information to:

Massachusetts Europe

Michigan Asia Toll Free: 844-531-7818

Mississippi Australia Local: 248-524-4260

New Hampshire Africa

New Jersey Palau

New York Marshall Islands

North Carolina Federated States of

Micronesia

Alaska South Dakota

Arizona Texas

Arkansas Utah

California Washington

Colorado Wisconsin

Louisiana Wyoming Department Of Veterans Affairs

Hawaii Evidence Intake Center

Idaho Canada PO BOX 4444

[llinois Mexico Janesville WI 53547-4444

Iowa Central America

Kansas South America Or fax your information to:

Oklahoma The Caribbean

Oregon The U.S. Virgin Islands Toll Free: 844-822-5246

Minnesota The Philippines Local: 608-373-6690

Missouri American Samoa

Montana Guam

Nebraska Northern Mariana Islands

Nevada U.S. Virgin Islands

New Mexico

North Dakota
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Statement of the Case
NAME OF VETERAN VA FILE NUMBER SOCIAL SECURITY NR POA
Thomas Smith 577 50 1514 577 50 1514 Jeffrey N. Martin
ISSUE:

Entitlement to special home adaptation and/or special adaptive housing grant (claimed as
purchase and installation of home spa).

EVIDENCE:

Statement of the Case dated February 7, 2014 and all evidence cited therein
VA form 9, Appeal to Board of Veterans' Appeals, received on April 7, 2014

o Multiple duplicate documents received on April 7, 2014. This included service treatment
records and post service treatment records from private and federal facilities.
Statement in support of your appeal from your representative received on April 7, 2014
Additional treatment records from the Washington DC VA Medical Center for the period of
October 2012 to February 2015

e A review of your entire VA claims file

VA, in determining all claims for benefits that have been reasonably raised by the filings
and evidence, has applied the benefit-of-the-doubt and liberally and sympathetically
reviewed all submissions in writing from the Veteran as well as all evidence of record.

ADJUDICATIVE ACTIONS:

02-07-2014 The veteran was furnished a Statement of the Case outlining actions taken on
the claim.

04-07-2014 Substantive Appeal Received.

PERTINENT LAWS: REGULATIONS; RATING SCHEDULE PROVISIONS:

All pertinent laws, regulations and rating schedule provisions were provided in prior documents.

DECISION:

Entitlement to special home adaptation and/or special adaptive housing grant (claimed as
purchase and installation of home spa) remains denied.

REASONS AND BASES:

This is a Supplemental Statement of the Case (SSOC) that contains changes or additions to our
original Statement of the Case (SOC) previously sent to you. Therefore, it does not repeat all
information and evidence from our original SOC.
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Statement of the Case

NAME OF VETERAN VA FILE NUMBER SOCIAL SECURITY NR POA

Thomas Smith 577 50 1514 577 50 1514 Jeffrey N. Martin

The claim for entitlement to a special home adaptation and/or special adaptive housing grant,
claimed as purchase and installation of home spa, is considered reopened. VA does not reimburse
tor medical expenses associated with service connected disabilities.

We received your representative’s lay statement in support of your claim. A credible lay
statement may establish what was seen, heard, and directly experienced. The lay evidence was
found not to be competent or credible evidence of the symptoms of your claimed condition. Your
representative noted that you are service-connection for a back and neck condition, however, a
review of your VA claims file only shows that you are service-connected for a back condition.

SPECIAL HOME ADAPTATION GRANT:

A certificate of eligibility for assistance in acquiring necessary special home adaptations may be
issued when a veteran has a service-connected condition which is either due to blindness in both
eyes with 5/200 visual acuity or less, or includes the anatomical loss or loss of use of both hands.

As of this date, we have not received evidence showing you have the required conditions to meet
the criteria as described in the preceding paragraph, therefore entitlement to special home
adaptation grant is not established.

SPECIAL ADAPTIVE HOUSING GRANT:

A certificate of eligibility for assistance in acquiring specially adapted housing may be extended
when the veteran is permanently disabled from one of the following conditions which is the result
of injury or disease incurred in or aggravated during active military service: the loss, or loss of
use, of both lower extremities, such as to preclude locomotion without the aid of braces, crutches,
canes, or a wheelchair; blindness in both eyes, having only light perception, plus the anatomical
loss or loss of use of one lower extremity; the loss or loss of use of one lower extremity together
with residuals of organic disease or injury which so affect the functions of balance or propulsion
as to preclude locomotion without the aid of braces, crutches, canes, or a wheelchair; or the loss
or loss of use of one lower extremity together with the loss of use of one upper extremity which
so affect the functions of balance or propulsion as to preclude locomotion without the aid of
braces, crutches, canes, or a wheelchair. Since none of these conditions was met, entitlement to
special housing assistance is not established. {38 CFR 3.809}

As of this date, we have not received evidence showing you have conditions that meet the criteria
as described in the preceding paragraph, therefore entitlement to specially adapted housing is not
established.




VETERAN’S REQUEST FOR EXPEDITED PROCESSING
Waiver of AOJ Consideration of Additional Evidence &
Waiver of the 30 Day Waiting Period

Please forward my case to the Board of Veterans’ Appeals immediately.

I have received and reviewed my Supplemental Statement of the Case
(SSOC). Ido not currently have any additional evidence to submit regarding
my appeal. In order to expedite processing, I am submitting this waiver and
requesting that my case be immediately certified to the Board of Veterans’
Appeals (BVA).

Without this waiver, the Department of Veterans Affairs (VA) will wait at
least 30 days before certifying my appeal to BVA. Any additional evidence
I submit will be considered by my Regional Office (RO), which is the
Agency of Original Jurisdiction. If I submit additional evidence and my
appeal has been certified to BVA, the appeal will be remanded (sent back) to
my RO for consideration of this new evidence.

By signing this waiver, I understand that I waive two procedural rights
in connection with my appeal:

1. I waive my right to have VA wait a minimum of 30 days before
certifying my appeal to BVA. I request that my RO forward my case
to BVA immediately.

2. I waive my right to submit additional evidence for consideration by
my RO. This means that if I locate and/or wish to submit additional
evidence after today’s date, I waive my right to have this case
remanded (sent back) to my RO and request that BVA consider any
new evidence during their adjudication of my appeal.

Appellant Name Claim number

Signature Date

Waiver
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WA

Department of
Veterans Affairs

210 FRANKLIN RD SW June 25, 2019
ROANOKE VA 24011

In Reply Refer to:
Veterans Claim # [ESS

ESTATE COF THOMAS SMITH
5432 CALL PL SE
WASHINGTON DC 20019

To Whom It May Concern:

We have been notified of the death of THOMAS SMITH on June 25, 2019.
Based on this notification, we have suspended the payment of VA
benefits effective July 1, 2019.

Please notify this office immediately or call VA at 1-800-827-1000 to
confirm this notice of death. If this notice of death was erroneous and
the Veteran is not deceased, he or she should contact us directly so
that we may resume payments. If this notice of death was correct,
please notify us immediately so that we may terminate benefits and
process any additional benefits that the Veteran'’s survivor (s) may be
entitled to.

Sincerely yours,

Regional Office Director
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Y.\ Department of
\f(?tggtr(g: fa‘ggppf{? Pension Center
PO BOX 5206 July 2. 2019
Janesville WI 53547-5206 uly &

In Reply Refer to:

Veteran’s Claim [ EGRIE

ESTATE OF THOMAS SMITH
5432 CALL PL SE
WASHINGTON DC 20019

To Whom It May Concern:

We have been notified of the death of THOMAS SMITH on May 15, 2019, and extend to you our
deepest sympathy. We also wish to extend our sincere gratitude for the Veteran’s service. Based on
this notification, we have discontinued the payment of VA benefits effective May 1, 2019.

If the notice of death was erroneous and the Veteran is not deceased, contact us immediately so
that we can resume payments. Please call 1-877-294-6380 or if a Telecommunications Device

for the Deaf is used, please call 711.
Where to Return Payments Issued after the Veteran’s Death

If any VA payments were issued in the Veteran’s name after the date of death, they must be
returned. If you still have any uncashed US Treasury checks made payable to the Veteran, they
should be returned to Department of Treasury at the following address:

U.S. Department of Treasury
Fiscal Service

P.O. Box 51316
Philadelphia, PA 19115-6316

Please be aware, only uncashed US Treasury Checks should be returned to the address above.
Any personal checks or money orders sent to this address will result in lost or missing checks, or
a delay in applying funds to the Veteran’s account.

Do not return any funds issued by Direct Deposit. The Department of Veterans Affairs Debt
Management Center (DMC) will partner with the Department of Treasury to reclaim all
electronic payments that were deposited in error after the date of death.

If you wish to return funds directly to VA using a personal check or money order, send them to
VA’s DMC at the following address:

U.S. Department of Veterans Affairs
Debt Management Center

P.O.Box 11930

St. Paul, MN 55111

Please include the Veteran’s name and VA Claim Number found at the top of this letter with the
personal check or money order for identification purposes.



If payments issued after the date of death are not returned, you will receive notification from
VA’s DMC of the amount you owe VA.

What Additional Benefits May Be Available

You may be entitled to additional VA benefits. Visit this website for benefits fact sheets:
https://benefits.va.gov/BENEFITS/factsheets.asp. You may also request a copy of the fact
sheet by contacting us as outlined below.

The fact sheets provide information about the following:

. Burial benefits

. Dependency and Indemnity Compensation (DIC)
. Survivors’ Pension

. Education and Training

. Home Loan Guaranty

. Health Care

. Life Insurance Proceeds

. Accrued

A person eligible to receive accrued benefits may be a substitute claimant for the Veteran or
other claimant to process his or her pending claim or appeal to completion. For more
information on accrued and substitution, you may visit our website at:
http://www.benefits.va.gov/BENEFITS/factsheets/general/Accrued.pdf

If you are the surviving spouse of the Veteran, you may be entitled to the Veteran’s Month of
Death payment. To expedite this payment, please contact us at 1-877-294-6380. You may also
submit a request to the Pension Management Center (PMC) closest to you. For a listing of which
PMC services your state, please visit our website at:
http://www.benefits.va.gov/PENSION/resources-contact.asp

For More Information or Assistance

If you have questions about this letter or would like more information about VA benefit
programs and how to apply, you may visit our website at http://www.va.gov or call us at 1-877-
294-6380. If you use a Telecommunications Device for the Deaf (TDD), the number is 711.
You may also write to us at the address at the top of this letter or on the Internet at
https://iris.custhelp.va.gov/.

We hope you find this information helpful. Again, on behalf of a grateful Nation, we thank you
for the Veteran’s service.

Our sincere condolences,

Regional Office Director
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Martin, Jeff
m

From: McHugh, Timothy L.

Sent: Thursday, June 11, 2020 10:19 AM

To: King-Holland, Kristen (OGC)

Cc: Martin, Jeff

Subject: RE: Smith v. Wilkie - No. 18-4730 - Secretary's motion for extension
Kristen,

Thank you for the update.
Best regards,
Tim

From: King-Holland, Kristen (OGC) <Kristen.King-Holland@va.gov>

Sent: Thursday, June 11, 2020 8:56 AM

To: McHugh, Timothy L. <TMcHugh@hunton.com>

Cc: Martin, Jeff <jmartin@hunton.com>

Subject: RE: Smith v. Wilkie - No. 18-4730 - Secretary's motion for extension

Good morning, Tim,

Thank you for the prompt response. | am hopeful that we will not need an extension, and upon approval of my
response from my deputy, | will be able to file a response to the Court’s order today. As to whether Ms. Hicks filed a
claim for accrued benefits following her father’s death, | apologize if there was a misunderstanding in our

conversation. Generally, as a courtesy to the claimant’s counsel in substitution matters, | call to discuss whether an
accrued benefits claim has been filed below, and if not, whether the claimant’s counsel plans on filing such a claim with
the RO. From a procedural standpoint, | wanted to touch base with you as to whether an accrued benefits claim had
been filed with the RO following Mr. Smith’s death or if you planned on filing such a claim. Yesterday, the RO confirmed
that an accrued benefits claim had not been submitted following the death of Mr. Smith. As to the underlying issue of
substitution in this case, we will have to allow the Court to make a determination on the complex legal issues in this
matter.

Best regards,
Kristen

Kristen D. King-Holland

Appellate Attorney

Office of General Counsel (027K)
U.S. Department of Veterans Affairs
810 Vermont Avenue, N.W.
Washington, D.C. 20420

(202) 632-6945

ATTORNEY CONFIDENTIALITY NOTICE—FOR OFFICIAL USE ONLY.
CAUTION: The information contained in this e-mail constitutes professional communications and any

accompanying attachments may contain Health Insurance Portability and Accountability Act (HIPAA), Privacy
Act, and/or Freedom of Information Act (FOIA) protected information, including attorney-client or attorney
1



work product privileged information. This information may not be released or forwarded to anyone who is not
an authorized user/recipient without appropriate prior authorization from the sender. If you are not the intended
recipient of this information, any disclosure, copying, distribution, or the taking of any action in reliance on this
information is prohibited. If you receive this e-mail in error, please notify this office immediately by return e-
mail.

From: McHugh, Timothy L. <TMcHugh@®hunton.com>

Sent: Tuesday, June 9, 2020 10:55 AM

To: King-Holland, Kristen (OGC) <Kristen.King-Holland@va.gov>

Cc: Martin, Jeff <jmartin@hunton.com>

Subject: [EXTERNAL] Smith v. Wilkie - No. 18-4730 - Secretary's motion for extension

Kristen,

Thank you for your call yesterday regarding a motion for an extension. Generally speaking, we are not opposed to an
extension if the Secretary requires more time to respond to the Court’s questions in its March 13, 2020 order. We do
not, however, think that any extension is necessary to allow time for us to file with the VA any additional paperwork.

You requested for the first time on our call yesterday that we submit a VA Form 21P-534 (note: | wrote down that you
said Form 210-534, but we can find no such form and based on our conversation | assume you meant the former ...
please let me know if that is incorrect). This and similar VA forms we reviewed on the VA’s website all appear to be for
new accrued benefits claims or substitutions in claims still pending before a VA Regional Office or the BVA. The current
posture of this case, however, is a motion for substitution pending before the Veterans Court. It would appear to be
settled law that the VA’s internal claims processing rules are not dispositive to the legal question of substitution in an
appeal before a court. Reeves v. Shinseki, 682 F.3d 988, 995 (Fed. Cir. 2012) (rejecting government’s argument that an
application for accrued benefits to the VA is necessary before deciding motion for substitution in court). Instead, "an
appropriate accrued-benefits claimant” may "be substituted for a veteran who dies while his appeal is pending before" a
court. /d. at 997.

We do not yet know whether the Secretary will dispute that Ms. Hicks is "an appropriate accrued-benefits claimant”
given the nature of the benefits involved here. And we hope that is not the case. If we are mistaken or because the
Secretary’s position on that legal question is unclear at this time, we respectfully suggest that the Secretary explain his
rationale in response to the Court’s second question in its March 13, 2020, which applies regardless of whether we file
or the VA has adjudicated any formal or informal claim for accrued benefits. Unless there is a legal rationale that
remains valid subsequent to the Reeves decision, that requires us to file a protective claim for accrued benefits or
substitution claims paperwork with the VA itself when seeking substitution in a court proceeding (and, if so, please
direct us to it), our position is that the motion for substitution, filings incorporated by reference therein, and supporting
affidavit provide all the information the Secretary needs to respond to the Court’s order. The Court is well-equipped to
decide what, if any, other information or proceedings it might require from the parties after that.

Best regards,

Tim

- Timothy L. McHugh
 Associate
- TMcHugh@HuntonAK.com
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Hunton Andrews Kurth LLP
Riverfront Plaza, East Tower
951 East Byrd Street
Richmond, VA 23219
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Affidavit of Thomas Smith, Sr:

I, Thomas Smith, Sr., do hereby swear and affirm as follows:
1. My full name is Thomas Smith, Senior. My current address is 5432 Call Place, S.E.,
Washington, D.C. 20009.
2. Iserved in the United States Air Force from October 9, 1957, until receiving my
honorable discharge on July 31, 1978. A copy of the discharge is attached as Exhibit 1.
3. During my time in the military, I was stationed in Etienne, France. While on K-9 patrol
in Etienne, France, in 1963, I fell and injured by back. I was taken to a hospital and treated as an
outpatient. The fall injured my spine, and led to the degenerative condition for which I have
received hydrotherapy treatments.
4. Since leaving the Air Force, the doctors I have visited for treatment of this disability have
confirmed to me that the injury originated from my military service. . .. .
5. My back condition was further aggravated by a needle that broke off and remained in my
spine following an anesthesiology procedure at a Veterans Administration hospital.
6. I'have attached true and correct copies of records of medical visits I have made for
diagnosis and treatment of my condition.
7. The doctors I have seen prescribed hydrotherapy spa treatments, and observed that these
treatments have been the most effective way to manage my degenerative spine condition.
8. The spa construction was completed in June of 2007, and I have received treatments 3 to
4 time per week since that date. All of my treatments have been in accordance with instructions

at the Veterans Administration hospital.



9. I'have maintained accurate records of the costs incurred to construct and operate the
therapeutic spa at my home Copies of these records are attached to this affidavit. To date, the
total spa construction and operation costs for which I have receipts is $34,609.27.

I declare under penalty of perjury that the foregoing is true and correct.

Executed on this .3 day of February, 2010.

oo LK.

Thomas Smith, Sr.

-
o ssrmaress

S&)scribed to and sworn before me this&f day of , 2010.

Notary Publ@q 20 W i WHM Mc%

/ Rose M. Woodiand
Notary Public, District of Columbia
My Commission expires: ___My Commission Expires 3/31/2011

99997.029808 EMF_US 29401861v1
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AFFIDAVIT OF THOMAS SMITH, SR.
In Support of Appeal

Board of Veterans’ Appeals
Expedited Hearing Requested

VA File Number: 577-50-1514
SSN: 577-50-1514

I, Thomas Smith, Sr., hereby submit this affidavit in further support of my appeal to the
Board of Veterans’ Appeals and my request for expedited hearing.

1. Iam currently 77 years old. My birth date is December 25, 1937.

2. Thave been diagnosed with prostate cancer, and have received chemotherapy treatments.
Documents confirming this diagnosis are attached to this Affidavit. My prognosis is uncertain,
and my general health is in decline.

3. Expedited hearing of my appeal is essential if [ am to receive the benefits and
compensation to which I believe I am entitled while I am still living.

4. 1am appealing for the denial of benefits sought in connection with a service-related
disability for a back injury sustained from a fall while on active duty in Etienne, France, on or
about 1963.

5. The fall resulted in a permanent injury necessitating treatment prescribed by physicians at
the Washington, DC VA Medical Center, and the installation of a home therapeutic spa.

6. The treatments were prescribed in 2007, and have continued regularly through the date of
this affidavit, and have been prescribed to continue for the foreseeable future.

7. The spa construction and treatment costs represent home improvements necessary for the

continuation of treatments, given the logistical and physical difficulties associated with regular



travel to obtain treatments at the Washington, DC VA Medical Center or other treatment
facilities in the Washington, DC area.

8. The total spa construction and operation costs documented to date are $34,609.27. The
therapeutic home treatment costs have been taken in lieu of time consuming and costly
treatments that otherwise would have been obtained at the Washington, DC VA Medical Center
or other treatment facilities in the Washington, DC area.

9. Thave attached to this Affidavit true and correct copies of additional documents which

may not be part of the existing record and which further support my claim for reimbursement of
home spa therapy expenses.
h A QAAQ
Executed this day of , 2015.

S 474 4.

Thomas Smith § K.

y .
Subscribed to and sworn before me this Zi day of /?,,O/L(ﬁ , 2015.

Notary Public: /(%ﬂ«.ﬂr«b AN rAC OM’IM

o _ RHONDA M. MC
My commission expires: NOTARY PUBLIC DISTRICT OF COLUMBIA
2

99997.029808 EMF_US 54909914v2
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AFFIDAVIT OF THOMAS SMITH, SR.
In Support of Appeal

Board of Veterans’ Appeals

VA File Number: 577-50-1514
SSN: 577-50-1514

1. 1, Thomas Smith, Sr., hereby submit this affidavit in further support of an appeal of the
ruling denying my petition for reimbursement of the documented expenses incurred for home

therapeutic spa treatments.

2. The Honorable Anne E. Jaeger heard an appeal from the initial denial of my application
for reimbursement on May 26, 2015.

3. T only recently received notice of the July 29, 2015, ruling issued by Judge Jaeger and
respectfully wish to advise the Board of Veterans’ Appeals of the following in support of my
appeal from that ruling:

a. I continue to receive home spa treatments in accordance with the direction
of my physicians.

b. Neither before my appeal nor in the months since that appeal have 1
received any reimbursement from any federal, state, local, or charitable organization for
the cost of constructing, maintaining, and operating the spa. I have spent my own money
for all of these expenses.

C. I am now 79 years old. I have prostate cancer, ongoing back and muscle
aches, and increasing difficulty walking.

d. I have not been employed for many years and continue to have significant

financial needs.



e. I have been rated to have a 100 percent disability.

f. The disability resulted from a fall sustained while serving active duty in
Etienne, France, in or about 1963.

g. I have required the aid of crutches, canes and walkers for locomotion since
I was advised in 2000 by Veterans Affairs hospital doctors to obtain spa treatments for
my lower extremities. That was true in 2000, and also was true when the spa was
constructed in June of 2007.

h. The total cost of constructing the spa was $34,609.27. I believe that this
amount is significantly less than the costs that would have been incurred for spa
treatments at a Veterans Administration hospital over the course of the past 10 years.

1. I was never advised that I was expected to seek a certificate authorizing
reimbursement for constructing a therapeutic spa before I retained a contractor to build
the spa.

J- I was never advised by the Veterans Administration or ever given any
reason to believe that the use of a therapeutic spa was not necessary for my service-
related disability. To the contrary, I was advised that spa treatment was necessary.

k. I have enclosed photos of the therapeutic spa in connection with my
claims for reimbursement and was never advised that the location or design of the spa
was not appropriate or reasonable.

L. I was never advised by the Veterans Administration that I should consider
whether I might qualify for a Specially Adapted Housing Grant before I retained a

contractor to construct the spa.



m. The spa was constructed in good faith to follow the directions I received
from doctors at the Veterans Administration. I had received treatments at the Veterans
Administration hospital, but those treatments were interrupted when the hospital spa was
closed. I was advised by Doctor Patricia Wright and Doctor William Abbott to continue
the treatments. With knowledge of Veterans Administration doctors, I constructed a
therapeutic spa at my home. These doctors counseled me to continue my treatments at
home.

n. I was never advised by anyone from the Veteran’s Administration that the
cost of constructing the home spa was unreasonable or excessive.

0. In June of 2014, the Veterans Administration recognized my disability and
difficulty with locomotion and agreed to pay for the installation of a stair lift system in
my home so I could travel up and down the stairs. The total cost of this was $4,490. The
Veterans Administration at that time never indicated that I could not also receive other
benefits to aid my locomotion, such as reimbursement for the cost of my therapeutic spa.

p. I'needed and used assistance of a walker when I attended my hearing in

May of 2015. That was apparent to the presiding judge.

q. Since the date of the hearing, I have continued to use the home spa for
treatments.
I. Since 2007, the home spa treatments continue to be necessary to treat the

loss of effective use of my legs without the use of canes for locomotive assistance.



that the foregoing statements are true and correct.

4. I hereby affi
Executed this& day of %V"k , 2017.

Thomas Smith

, 2017.

Subscribed to and sworn before me this i day of W

Notary Public: LAkt M. /MCOnal

RHONDA M. MCDONALD
NOTARY PUBLIC DISTRICT OF GOIigMBIA
. 72017

My commission expires:
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Affidavit of Karen Hicks

[, Karen Hicks, do hereby state the following in support of the claim asserted by my
father Thomas Smith for reimbursement from the Veterans Administration of expenses incurred
to construct a therapeutic spa:

1. I am the daughter of Thomas Smith. 1 have the consent of my siblings to be
substituted as the claimant in the appeal he has filed in the United States Court of Appeals for
Veterans Claims, Vet. App. No. 18-4730.

2. My father passed away leaving no will.

3. I and my siblings are currently involved in the probate process, and have been
reimbursing the costs certain of his liabilities, including the second mortgage on his primary
residence, the location of the therapeutic spa he constructed in 2007.

4. The payments we are making on the second mortgage are being applied to cover,
among other items, the cost of the therapeutic spa.

5. Amounts recovered from the Veterans Administration for the claim asserted on
behalf of my father may be applied to reduce the second mortgage expenses that now are being
paid to cover, among other things, the cost of the therapeutic spa.

I certify that the foregoing statements made by me ate true. 1 am aware that, if any of the

foregoing statements made by me are willfully false, | am subject to punishment.

Executed this 2.2day of san , 2020,

b

Karen Hicks




City: _Rac Ksonys\L e

Subscribed and sworn to before me this 23 day of TOA— 2020.

el

Notary Public

SR P CHRISTINA MASSARA-DAMI
My Commission Expires: A.22.202% o

¢ Nctary Putlic - State of Florida |

an i Commfssior # GG 515226
{ - %"é“ My Comm. Expires Sep 22, 2023
Bunded through National hotary Assn.




CERTIFICATE OF SERVICE
I certify that on September 14, 2022, a true and correct copy of Proposed
Substitute Appellant’s Supplemental Submission of Documents and Discussion of
Relevant Authority for Record on Appeal was filed through the Court’s ECF system,
and thereby served on all counsel of record.

/s/ Jeffrey N. Martin
Jeffrey N. Martin

Counsel for Proposed Substitute
Appellant





